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PETITION FOR EXEMPTION FROM 49 U.S.C. § 10901
FI LF4D TO CONSTRUCT A NEW LINE OF RAIL IN KEOKUK, IOWA

NOV 2 9 700

SURFAL: . om
TRANSPORLA Roquette America Railway, Inc. (“Roquette™) hereby petitions the Surface Transportation

VERIFIED PETITION FOR EXEMPTION

J—_—

Board (“STB” or “Board”), pursuant to 49 U.S.C. §10502, for an exemption from the approval
requirements of 49 U.S.C. §10901 for the proposed construction of a rail line in Keokuk, Iowa.
The primary purpose of the project is to establish competitive rail service to a production facility
in Keokuk that is owned and operated by Roquette's parent company, Roquette America, Inc.
("RAI"). The Keokuk facility currently is captive to the Keokuk Junction Railway ("KJRY").
The proposed rail construction would connect the facility to the BNSF Railway ("BNSF").

L.
Background

RAI created Roquette for the purpose of constructing the common carrier rail line that is
the subject of this exemption petition. RAT is the U.S. subsidiary of Roquette Freres, a leading
global producer of starch derivatives and sugar alcohols.

RAI owns and operates two production facilities in the U.S. that produce more than 600

carbohydrate derivatives for a variety of applications. The Keokuk facility produces corn-based

starches and syrups used in foods and beverages, paper products, pharmaceuticals, cosmetics,




and agricultural goods. In 2005, RAI employed over 470 people and generated in excess of $300
million in revenue.

The Keokuk facility is a complex consisting of multiple plants erected over the past 100
years. It is located within the city limits of Keokuk, Iowa, along the west bank of the Mississippi
River. The facility is at the bottom of a line of bluffs that effectively isolate it from the dwellings
and businesses of the city, which are located at the top of the bluff. Exhibit 1 is an aerial
photograph of the Keokuk facility that also shows the surrounding structures, roads, rail lines
(color coded to distinguish RAI, KJRY and BNSF tracks), and the Mississippi River.

There is a large complex of tracks situated between the Keokuk facility and the
Mississippi River. KJRY's main track is closest to the Keokuk facility. BNSF owns most of the
remaining tracks, including a mainline track that extends for approximately 55 miles from Fort
Madison, Iowa to West Quincy, Missouri. In addition, BNSF's Mooar Line is located just inside
the East end of the Keokuk facility. BNSF accesses the Mooar Line from its mainline by
crossing over the KJRY track pursuant to authority granted by the Board in Finance Docket No.
33740, The Burlington Northern and Santa Fe Ry. Co. — Petition for Declaration or Prescription
of Crossing, Trackage, or Joint Use Rights, 2003 STB Lexis 244 (served May 13, 2003).

The Keokuk facility is captive to the KJRY for all rail service. From a rail operations
perspective, the Keokuk facility consists of three separate sets of plants served by three distinct
rail leads that are not connected, except by the KJRY mainline. Exhibit 2 contains a schematic
diagram of these tracks. These tracks also are visible in Exhibit 1. The High Fructose Corn
Syrup Refinery and surroundings are served by a lead at the southeast corner of the complex that

extends through a floodgate before connecting with the KJRY (referred to as the "HFCS Lead" in

Ex. 2). Refineries A and B are served by a double-ended lead track and a connecting stub end




track on the south side of the facility (referred to as the "Plant Lead" in Ex. 2). A third lead track
that originates off the KJRY line further downriver extends deep into the Keokuk facility to
serve five distinct areas within the complex (referred to as the "Downriver Lead" in Ex. 2).

Because RAI must rely upon the KJRY to move cars between areas within the Keokuk
facility that are served by different leads, RAI's own internal operations are inefficient. RAI
must request switching service from KJRY, which is not always immediately available at the
facility if power and crews are not nearby. Furthermore, because KJRY has not upgraded its
track to handle 286,000 pound rail cars, RAI is restricted to using less efficient 263,000 pound
rail cars, even when KJRY's role in the transportation is solely to switch cars to and from BNSF.

The Keokuk facility both tenders and receives substantial volumes of various products by
rail. In 2005, the facility will receive approximately 500 carloads of processing aids and
chemicals, and 2500 carloads of corn and other raw materials. The total shipments of finished
goods from the Keokuk facility in 2005 will approximate 6000 carloads. RAI expects these
volumes to grow 5% annually. The proposed rail construction project is not expected to increase
or decrease these volumes.

Although BNSF is the long-haul carrier for a substantial portion of this traffic, it cannot
deliver rail cars directly to, or originate rail cars directly from, the Keokuk facility. Currently,
BNSF delivers rail cars loaded with raw materials and chemicals to an interchange track that is a
few hundred feet upriver of the facility. KJRY then switches these cars into the facility as
needed and places empties back on the interchange track. Loaded outbound cars are held at a
KJRY storage yard approximately two miles downriver of the Keokuk facility and then delivered

to the interchange track, where the cars are placed into trains. BNSF and KJRY each operate 1-2




trains per day destined to or from the Keokuk facility in this manner. This double-handling of
traffic embeds substantial inefficiencies in RA['s operations.

KJRY's rail monopoly over the Keokuk facility is a relatively recent development, having
arisen only since 1996. For more than 50 years prior to 1996, both the KJIRY and BNSF, or their
predecessors, could serve the Keokuk facility pursuant to a series of tri-partite switching
agreements between the predecessors of KJRY, BNSF and RAI. The most recent of these
agreements, which was dated November 1, 1977, permitted both railroads to directly access the
Keokuk facility. This agreement is attached as Exhibit 3 (the "1977 Agreement").

Prior to 1995, both KJRY and BNSF had direct connections to the Keokuk facility.
KJRY directly accessed each of the three RAI leads identified in Exhibit 2 from its mainline
running along the Mississippi River. BNSF possessed direct access to the "Downriver" and the
"Plant" leads in Exhibit 2 from its Mooar Line. BNSF, however, did not have direct access to
the upriver lead that serves the HFCS facility. Section 3 of the 1977 Agreement permitted each
railroad to use the other's facilities in common to serve the Keokuk facility.

Due to flooding of the Mississippi River in 1993, the City of Keokuk, the Army Corps of
Engineers and RAI developed a system of floodwalls to protect the Keokuk facility and adjacent
City-owned facilities from future floods. The project, however, required BNSF to relocate its
Mooar Line (which previously ran directly through the Keokuk facility) further to the east, which
eliminated BNSF's direct access to the Keokuk facility.

To address these changes, all three parties entered into a Supplemental Agreement to the
1997 Agreement, dated September 1, 1995. The Supplemental Agreement is attached as Exhibit
4. Pursuant to Sections 3 and 4 of the Supplemental Agreement, BNSF retained access to all

portions of the Keokuk facility that existed prior to the floodwall project (except the HFCS



facility) and it was to have access to any new RAI facilities that may in the future become
located along the track within the Keokuk facility. The Supplemental Agreement was to run
concurrent with the term of the 1997 Agreement, which remained effective except as modified
by the Supplemental Agreement.

Less than a year later, on March 13, 1996, Pioneer Railcorp, a railroad holding company,
purchased the KJRY. Problems soon developed in the relationship between KJRY and BNSF.
These problems, which have been described in detail in STB Docket No. 33740 (Sub-No. 1), The
Burlington Northern and Santa Fe Ry. Co. — Petition for Declaration or Prescription of
Crossing, Trackage, or Joint Use Rights; The Burlington Northern and Santa Fe Ry. Co. —
Petition for Determination of Compensation and Other Terms, 2001 STB Lexis 575 (served June
22,2001) ("KJRY Crossing Decision™), ultimately compelled BNSF to pursue an action before
the STB in order to cross the KJRY to retain access to the newly relocated Mooar Line. BNSF's
access to the Keokuk facility, however, was not at issue in that proceeding.

Shortly after being acquired by Pioneer Railcorp, the KJIRY also attempted to isolate the
Keokuk facility from BNSF. In a letter dated May 1, 1996, KJRY notified RAI and BNSF that it
would terminate the 1977 Agreement "as to the crossings serving Roquette America, Inc.,
effective August 1, 1996."" See Exhibit 5. This eliminated BNSF's ability to serve the Keokuk
facility entirely, since BNSF had lost direct access due to the relocation of the Mooar Line.
KJRY served this notice at about the same time that it entered into a 10-year contract with RAIL
dated May 17, 1996, to provide switching service at the Keokuk facility, which included
switching cars to and from BNSF. Because of this 10-year switching contract, there was no

immediate competitive impact upon RAI from KJRY's cancellation of the 1997 Agreement.

! In a letter dated November 13, 1998, KJRY cancelled the remainder of the 1977 Agreement, which had continued
to govern the relationship between KJRY and BNSF. See Exhibit 6. That action precipitated the dispute in STB
Docket No. 33740 (Sub-No. 1).



However, because that switching contract will soon expire in May 2006, RAI now seeks to re-
establish its access to BNSF.

I1.

Description of the Project
Roquette desires to construct a common carrier rail line that would both re-establish
RALI's competitive connection with BNSF and connect the "Downriver" and "Plant" leads within
the Keokuk complex, resulting in more efficient service at a lower cost. As illustrated by the
schematic in Exhibit 7, Roquette would construct two segments of rail to connect the two lead
tracks and it would make minor reconfigurations to the existing lead tracks. The construction
would involve the following activities:

1. Beginning at the Downriver Lead, Roquette would remove the existing connection to
KJRY.

2. Roquette would extend the Hub Track (the first stub end track branching off the
Downriver Lead) approximately 150 feet further downriver. Within approximately
20 feet of the Fourth Lead, which is owned by KJRY, the downriver Hub Track
extension would curve toward the KJRY and connect to the KJRY mainline via a new
switch connection. The new switch connection would be at a point approximately
400 feet upriver of the flood wall.

3. Roquette also would construct an upriver extension to the Hub Track that would
connect the Hub Track with the downriver end of the Plant Lead.

Roquette intends to purchase from RAI the Hub Track and the "Plant Lead,"” which would extend
the total length of its track to approximately 2000 feet.

Roquette would interconnect with BNSF by crossing the KJRY track at the point of the
new switch connection to the KJRY from the "Downriver" Lead. Exhibit 8 is a diagram of the
crossing that Roquette plans to construct. The crossing would be a double-turnout configuration
that would extend from the newly constructed switch connection with KJRY, across the KIRY

track for approximately 180 feet, to a newly constructed turnout onto the BNSF mainline. If



necessary, Roquette will submit a crossing petition to the Board, pursuant to 49 U.S.C.
§ 10901(d), at a later date.

III.

Roquette’s Rail Construction Project Meets the
Standards for Exemption Contained in 49 U.S.C. §10502

Under 49 U.S.C. §10502, the Board must exempt the proposed construction of a rail line
from the requirements of 49 U.S.C. §10901 if it finds that regulation of the project: (1) is not
necessary to carry out the transportation policy of 49 U.S.C. § 10101; and (2) either (a) the
transaction or service is of limited scope, or (b) the application of a subdivision of subtitle IV of
the Interstate Commerce Commission Termination Act is not needed to protect shippers from the
abuse of market power.

Congress enacted the exemption provision contained in the Staggers Rail Act—now
codified at 49 U.S.C. § 10502—as a means through which transactions like the one proposed
herein by Roquette could be liberated from otherwise applicable cumbersome regulatory
processes. See H.R. Rep. No. 96-1430, at 105 (1980), reprinted in 1980 U.S.C.C.A.N. 4110,
4137. Precedent dictates that the Board should apply its exemption power “boldly” to advance
deregulation. Simmons v. L.C.C., 760 F.2d 126, 132 (7™ Cir. 1985); American Trucking Ass 'ns v.
LC.C, 656 F2d 1115, 1119 (5™ Cir. 1981) (“[TJhe Commission is charged with the
responsibility of actively pursuing exemptions for transportation and services that comply with
the section’s standards.”). The STB and its predecessor have consistently adhered to this
directive. See, e.g., Finance Docket No. 32158, Gateway Western Railway Company --
Construction Exemption -- St. Clair County, lllinois, (served May 11, 1993) at 8. See Class
Exemption for the Construction of Connecting Tracks Under 49 U.S.C. §10901, 1 STB 75, 79

(1996) (presumption that rail construction projects will be approved.)




As discussed below, Roquette’s proposed rail line construction project meets the
standards of 49 U.S.C. § 10502 and should be exempted from the prior approval requirements of
49 U.S.C. § 10901.

A. Regulation Is Not Necessary To Carry Out The Rail Transportation Policy of 49
U.S.C. § 10101

Regulation of Roquette’s construction and operation of the railroad line described herein
is not necessary to carry out the rail transportation policy expressed at 49 U.S.C. § 10101. In
fact, granting the requested exemption will promote the rail transportation policy through the
restoration of competition between KJRY and BNSF to the Keokuk facility and the realization of
the attendant benefits of such competition.

For example, in STB Docket No. 34210, Sunflower Rail Company LLC—Construction
and Operation Exemption—Finney County, KS, (Served March 28, 2003), the Board determined
that a rail construction project creating competitive service for the petitioner’s parent company
would achieve the objectives of the rail transportation policy codified at 49 U.S.C. §§ 10101(1),
10101(2), 10101(4), 10101(5), and 10101(7). Roquette’s construction project will similarly
advance the rail transportation policies and is therefore equally deserving of an exemption.

First, the proposed project will allow competition and the demand for service to establish
reasonable rates for transportation by rail. 49 U.S.C. § 10101(1). Second, an exemption will
minimize the need for federal regulatory control over the rail transportation system, by allowing
market forces to determine rate and service levels. 49 U.S.C. § 10101(2). Third, construction of
the line will promote the development of a sound rail transportation system with effective
competition among rail carriers. 49 U.S.C. § 10101(4). Fourth, a promptly issued exemption
will reduce regulatory barriers to entry into the rail industry. 49 U.S.C. § 10101(7). Fifth, the

proposed line construction will encourage honest and efficient management through market




discipline imposed by direct rail-to-rail competition. 49 U.S.C. § 10101(9). Sixth, the project
will help avoid undue concentration of market power and prohibit unlawful discrimination. 49
U.S.C. § 10101(12). Finally, granting an exemption will provide for expeditious handling and
resolution of this proceeding. 49 U.S.C. § 10101(15).

The Board and its predecessor previously have exempted similar line construction
projects from the prior approval requirements imposed by 49 U.S.C. § 10901, often in instances
where the petitioner sought to create competitive rail service. See STB Finance Docket 34210,
Sunflower Rail Company, LLC—Construction and Operation Exemption, Finney County KS,
(Served March 21, 2003); STB Finance Docket No. 34060, Midwest Generation, LLC—
Exemption from 49 U.S.C. § 10901—For Construction in Will County, IL (Served March 21,
2002); STB Finance Docket 34002, Alamo North Texas Railroad Corp.—Construction and
Operation Exemption—Wise County, TX (Served Sept. 3, 2002); STB Finance Docket No.
33782, Entergy Arkansas and Entergy Rail—Construction & Operation Exemption—White Bluff
to Pine Bluff; AR, (Served May 4, 2000); ICC Finance Docket No. 32630, Omaha Public Power
District—Construction Exemption in Otoe County, NE (Served May 2, 1995); and ICC Finance
Docket 32607, WFEC Railroad—Construction & Operation Exemption—Choctaw & McCurtain
Counties, OK, (Served Feb 27, 1996). Accordingly, it is proper for the Board to follow
precedent in this proceeding and to grant the exemption requested by Roquette.

B. The Proposed Construction Project is Limited in Scope

Roquette’s proposed rail line construction project satisfies the second part of the
exemption standard because it is limited in scope. The new line construction will be only a few
hundred feet long and will be constructed in a highly industrialized area already occupied by

tracks of RAI, KJRY and BNSF. The Board has found much larger projects to be of limited




scope. See ICC Finance Docket 32607, WFEC Railroad—Construction & Operation
Exemption—Choctaw & McCurtain Counties, OK, (Served Feb 27, 1996) (14 mile line); ICC
Finance Docket No. 32630, Omaha Public Power District—Construction Exemption in Otoe
County, NE (Served May 2, 1995) (5 mile line), and ICC Finance Docket No. 31989, The Elk
River Railroad, Inc.,.—Construction and Operation Exemption—Clay and Kanawha Counties,
WV, (Served May 28, 1992) (30-mile line). Therefore, precedent dictates that Roquette’s
proposed project is limited in scope within the meaning of 49 U.S.C. § 10502(a)(2)(A).

C. Regulation is Not Necessary to Protect Shippers from Abuse of Market Power.

Because Roquette’s proposed transaction is limited in scope, the Board is not required to
make the alternative finding, at 49 U.S.C. § 10502(a)(2)(B), that regulation is not needed to
protect shippers from the abuse of market power. See STB Finance Docket No. 34060, Midwest
Generation, LLC—Exemption from 49 U.S.C. § 10901 —for Construction in Will County, IL,
(Served March 20, 2002). Nevertheless, in addition to being limited in scope, this project should
be granted an exemption because regulation of the project is not necessary to protect shippers
from abuse of market power.

By its very nature, Roquette’s proposed build out to BNSF is intended to protect
Roquette from the abuse of market power through t of a rail transportation alternative to KJRY at
the Keokuk facility. Furthermore, the proposed project simply would restore the competitive
balance that existed at the Keokuk facility prior to 1996.

Consistent with established precedent, it is appropriate for the Board to find that
Roquette’s line construction project—which increases rail transportation alternatives—will not
subject shippers to abuse of market power. See STB Finance Docket No. 34060, Midwest

Generation, LLC—Exemption from 49 U.S.C. § 1 0901—for Construction in Will County, IL,
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(Served March 20, 2002) (“The proposed transaction would provide Midwest, and possibly other
shippers that may locate on the line, with an additional rail option, and thus would enable
shippers to realize the benefit of increased railroad competition.””); STB Finance Docket No.
33782, Entergy Arkansas and Entergy Rail—Construction & Operation Exemption—White Bluff
to Pine Bluff, AR, (Served May 4, 2000); and, ICC Finance Docket 32607, WFEC Railroad—
Construction & Operation Exemption—Choctaw & McCurtain Counties, OK, (Served Feb 27,
1996).

IV.

Conclusion

Roquette recognizes the requirement for the Board to undertake an independent
environmental evaluation in connection with the proposed exemption, as set forth at 49 C.F.R.
§ 1105. Accordingly, on June 20, 2005, Roquette representatives consulted with the Board’s
Section of Environmental Analysis (“SEA”) with respect to preparation of an environmental
analysis by a third-party consultant. Roquette will continue to pursue its environmental
obligations in conjunction with this petition for exemption, including preparation of necessary
reports, and will cooperate with the Board to resolve any issues in an expeditious manner.

WHEREFORE, petitioner, Roquette, respectfully requests that the Board issue the

exemption herein requested to allow the construction and operation of a new line of rail.

Re?ﬁlly submitted,

Nicholas J. DiMichael
Jeffrey O. Moreno
THOMPSON HINE LLP
1920 N Street, NW
Washington, DC 20036
(202) 331-8800

November 29, 2005
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VERIFICATION

L, Eric Tibbetts, Logistics Department Manager, for Roquette America, Inc., hereby
verify under the penalty of perjury that all of the facts set forth in the attached Petition for
Exemption are true and correct to the best of my knowledge. I know that willful misstatements
or omissions of material facts constitute Federal criminal violations punishable under 18 U.S.C.
§ 1001 by imprisonment up to five years and fines up to $10,000 for each offense.

Frie ZiboTh

Eric Tibbetts

Novembera8 , 2005
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THIS AGREEMENT, made and entered into this 1st day of
rember, 1977, by and between BURLINGTON NORTHERN INC., a
poration, hereinafter referred to as "Burlington", WILLIAM M.
BONS, Trustek of the property of CHICAGO, ROCK ISLAND AND
IFIC RAILROAD COMPANY, Debtor, hereinafter referrxed to as

ck Island”, and THE HUBINGER COMPANY, a corporation, herein-
er referred to as "Industry®. Said Burlington and said Rock
and shall sometimes hereinafter be referred to collectively
“Railroad Parties”, and either of them shall sometimes
einafter be referred to individually as "Railroad Party”.

ITALS:

There is in effect between the Parties hereto, or

Pl
co
ce
pl
"p

sO
an
te.
Oc

th
us

ir predecessors, agreement dated June 1, 1966, as sup-
mented by supplemental agreement dated October 1, 1971,
ering the ownership, maintenance, operation, and use of
tain trackage adjacent to and serving the Industry's

nt facilities (sometimes hereinafter referred to as
ant”) in the City of Keokuk, Iowa,

By Bill of Sale of even date, Railroad Parties have
d to Industry certain of the trackage serving said Plant,
it is the desire of all of the parties heretc to ’
inate said agreement of June 1, 1966, as supplemented
ober 1, 1971, and to enter into a new agreement to cover
ownership, maintenance, repair, renewal, operation, and
of all of the trackage now situated adjacent to and

sedving said Plant.

NOW, THEREFORE, it is agreed by and between the

padties hereto as follaws:

Sedtion 1 - TERMINATION OF EXISTING AGREEMENTS,

Except as to liabilitieg accrued thereunder prior

thefreto, and except as Section 1 providing for termination

of
as

Sex

revious agreements, said agreement dated June 1, 1966,
upplemented October 1, 1971, shall be and the same is
by terminated as of the date first lerein written,

ion 2 - EXHIBITS -~ DEFINITIONS.

Attéched hereto and hereby made a part hereof is

Burllington's Plan No. 112592-G, last revised March 3, 1977
(sometimes hereinafter referred to as “"Track Plan™), upon
whilch is shown in

to

{a) dashed black lines, trackage owned by Rock .Island,
(b) dotted black lines, trackage owned by Burlington,
{¢) diagonal dashed lines, trackage owned by Industry,

be used by said Railroad Parties in serving said Plant.

Saigd trackage shall sometimes hereinafter be referred to re-
spertively as "Rock Island Trackage”, "Burlington Trackage",
and! "Industry Trackage®. Aall of said trackage shall some-

timps hereinafter be referred to collectively as "Joint
Indpstry Trackage®.




B2-23-1996 @5:31PM  FROM REA, CROSS 8 AUCHINCLOSS T0 13996971677 P.@9
. : —9- . _

Section 3 -RGRANT OF RICGHTS

Subject to the vrovision: u. Saction 6 hereof, each
of the Railroad Partics hercie grants to the cther the right
to use in common with the grarnting party the granting
party's ownership and intorest in said Joint Industry Track-
age for the purpose of hancdling thereupon and thereover cars
in the account or possession of such other party consigned
to and/or from said Plant or any tcnants of Industry in
said Plant who may recuira rail service, without cost or ex-
pense to the other Railroad Party hereto. Rock Island, with-
out additional consideration therefar, also grants to
Burlington the right to install, maintain, repair and renew,
and make additions and betterments, all at the sole cost and
eéxpense of Burlington, to that porticn of sBurlingtcn's
crossover track No. 18 as is situatcd on right-of-way of
Rock Island in the vicinity of H Street in said City of
Keokuk,

The Industry shall, without expense to either of the
Railroad prarties hereto, provide and protect each in the
peaceable possession and uce of recessary right-cf-way for
such portion, if any, of said Joint Indusg ry Trackage as is
rot located upon the premises of either of said Railroad
Parties, ané shall at ary time upor request of either of
said Railroad Parties produce all eascments, grants,
ordinances, and all authorization from reguiatory bodies
having jurisdiction, which in the opinion of the Railroad
Parties or cither of them may vwe required for said right-of-
way, said Joint Industry Trackage and the operation there-
over and o furnish to cach of s3id Roilroad Martics coples
thereof. Industry further grants %o each of said Railroad
Parties, without cost oi cxpense to either, the rigiit to use
all of sai@ Industry Trackage in servirg the Industry and/or
its terants and in its general railroad business insofar
as use of such shall not unreasonably interfere with the
business of the Industry and to extend said Industry Track-
age or to construct other spurs therefrom for the purpose
of serving other industries, provided that such use. shall
not be detrimental to the industry, aad provided that
Industry shali be reimbursed by such other industry or in-
dustries as may be negotiated.

Section 4 - MAINTENANCE - TAXES.

Each of the parties herzto shall, at its csole cost
and expense, maintain, repair, renew, and remove its
solely-owned trackage.

The Industry further agrees to promgtly make any
changes or zlterations in said Industry Trackaqge that mav
be necessary in order ro conform te eny changes of grade
or relocaticn o0f thce traciks of said Railroad Party at the
(Peint of corncccicn with said Tadnsrry Trackage required
be any law, ordinance or vzgulasticn, cor neczssary because
-0of any other rcason hayoad the cortrsl of said Railroad
i
i

|
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Party. Industry shall also, at its sole cost and expense,

gnd in a manher satisfactory to each of the Railroad

Parties, keep said Industry Trackage clear of snow, ice, weeds
pr other obstructions.

Each of the parties hereto maintaining any of said
Joint Industry Trackage shall be bcund to use only reason-
ible and customary care, skill, and diligence in the
laintenance, repair, and renewal of same, and none of the
sther parties hereto shall, by reason of any defect in said
.rackage, or by reason of failure or neglect of the Party
lereto maintaining the same to repair such defect, have or
wake against such party any claim or demand for loss, damage
r” injury arising from such defect, neglect or failure.

Each of the parties hereto shall pay all taxes or
issessments levied upon, assessed against or fairly assign-
ible to its sole ownership in said Joint Industry Trackage,

$ection 5 — CLEARANCES.

Industry shall not place, or permit to be placad, oy/
to remain, any material, structure, role ¢r other obstruc-
.ion within 8-~1/2 feet laterally of the center or within

¥3 feet vertically from the top of the rail of said
‘ndustry Trackage; provided that if by s:zatute or order

£ competent public authority greater clearances shall bLe
.Yequired than those provided for in this Section §, then
‘ndustry shall strictly comply with such statute or order.
lowever, vertical or lateral clearances which are less

han those hereinbefore required to be observed but are in
rompliance with statutory requirements will not be cor be
jeemed to be a violation of this Section. Industry agrees
/0 indemnify Railroad Parties and save them harmless from
ind against any and all claims, demands, expenses, costs,
nd judgments arising or growing out of loss of or damage
.0 property or injury to or death of persons occurring
lirectly or indirectly by reason of any breach of the fore-
joing ¢r any other covenant contained in this agreement.

Should either, or both, the lateral or vertical
flearances hereinbefore required to be observed be permitted
.0 be reduced by order of competent public authority,
ndustry hereby agrees to strictly ccmply with the terms
)£ any such order and indemnify and hold harmless Railroad
farties from and against any and all claims, demands, ex-
renses, costs, and judgments arising or growing out of loss
if or damage to the proverty or injury to or death of persons
p)ccurring directly cr indirectly by reason of or as a result
rf any such reduced clearance.

S » W o W . W . -5 ..
=

l Operations over the track bv Reilrcad Parties with

‘ knowledge cf an unautherized reducesd clearance shall not
be or ke decemed to be o waiver of tiiz foregoing covenants
df Industry contained in this Section 5 or of Reilroad
Barties' rigint to recov.:r for such damages to property or

%njury to ¢r death of persons that may result therefromn,

|
1
§
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Section 6 — CONDUCT OF OPTRATIONS; SWITCHING; LIMiTATION OF USE.
1

Each of the Railrocad Pezrties hereto will conduct its
operations over the Joint Industry Trackage in such manner
and at such times as shall not endanger Or unreasonably
interfere with the operation of the other of said parties
thereover,

Unless otherwise agrecd, each of the Railroad Parties
hereto shall perform its own switching service over and
'upon said Joint Industry Trackage with its own engines and
crews and at its sole cost and exvense. If in the future

it should be the opinion of all of the parties hereto joint
iswitching at said pPlant is.desirable, a supplemental agree-
FfMt will be entercd into between the Railroad Parties

hereto covering joint switching on such terms as may be agreed.
|
! Unless otherwise agreed between the Railroad Parties
pereto, the use by each such party of the other's ownership
and interest in the Joinc Indus try Trackage shall be limitted
fto the movement and handling thereover nf loaded and emwpty
kars in possessieon or account of the non-owner Railroad Party
o and from said Plant and/or thne decks or facilities of any
tenant of Industry located in said Plant or any part thereof.
o cars handled on said Joint Industry Trackagz or any of it
shall be confiscated, diverted or interchanged by and between
khe Railroad Parties hereto wnile said cars are on any of
Baid trackage without the consent of the Superintendent of
khe party in whose account tha car may .be, it being under-
tood and agreed that each party will keep its own cars in

ts own account and shall be liable for and collect demur-
rage or any other charges on its own cars, and cshall also be
esponsible for and shall pay any and all per diem which may
hccrue on all railroad cars while the same are in its
possaecssion cn said Joint Indusiry Trackage or any portion
thereof, or otherwise.

pection 7 - PICKING UP DERAILMENTS.

Should any engine, train or car of either of the
Railroad Parties hereto ke Jerailed or damaged while on said
Rock 1Island Trackage nccessitaring the use of a wrecking
outfit or work train, the samec snall be picked up and re-
ihoved by Rock Island and shall be treated as an item of
pxpense to be borae and assumed under the liability
provisions of this agreement.

Should any engine, train or car of either of the
Pailrocad Parties hereto he derailed or dormaged while on said
@uxliugton Trackage, the same shall be picked up and re-
poved by Burlington and shall be trecated as an item of
¢xpense to be borne and assuted under the liability provisions
&f this agreenent.

1

i
t




”

2-23-199% ©5:33M  FROM REA, CROSS & AUCHINCLOSS 10 13096971677 P.12
. . | - _S.. B R
' : . i -

|
i
i
f

Should any engine, train or car of e=ither of the
iRailroad Panrties hereto be derailed or damaged while on said
iIndustry Trackage, the same shall be picked up and removed
by the Railroad Party herato in whose train it was being
handled at the time it wvas derailed or damaged and the cost
and expensc thereof shall be trcated as an items of expense
to be borne and assumed under the liability provisions of
this agreement,

Section 8 — RULES FOR USE QF JOINT INDUSTRY TRACKAGE:
: COMPLIANCE WYTil LAWNS AND OTHER PUBLIC REGULATIONS.

Industry agrees to comply with all applicable rules
ublished from time to time by the Association of Amcrican
Railroads or any succecsor agency respecting the use of said

Tndustry Trackage and the loading or unloading of cars.

If Industry Trackage is used for the receiving, for-
warding or storing of hazardous commodities, Industry agrees
ko comply with Railroad Parties' reguirements and the rezquire-
aents of any statute, ovrder, rule or regqulation of any. pub-
lic authority having jurisdiction with respect thereto as

rhe samre may te modified, supplemented, and amended from time
Lo time.

Engines, trains, and cars of the Railroad Parties
hereto shall be operated over all or any part of said Joint
adustry Trackage as hereinbefore defined under such rules

d regulations as the Superintendents ¢of the respective

ilroad Parties hereto may agrez upon from time to time.
ngines ané cars of each of said parties hereto shall in
such rules and regulations be treated as egual in right with
he engines and cars of the other Railrcad Party hereto.

Each of the Railroad Parties hereto in respect to its
se of the Joint Industry Trackage and the operaticn of its
rains, enagines, and cars thereon and thereover shall com-

ply with all applicable Federal and State laws and regula-
ions and all applicable rules, regulations, and orders
romulgated by any municipality, board or commission in
respect thereto for the protection of persons or otherwise,

and if failurc on the part of either party hereto to so comply
herewith shall result in any fine, penalty, cost or charge

Being imposed or assess2d on or against the other Railxoad

Rarty hereto, the Railroad Party hereto responsible therefor
hall promptly reimburse and irdemnify the other Railroad

Barty hereto for or on account of such fine, penalty, cost

; r charge, and all such expenses and atzorncys' fees incurred
: n defending that action which may be brought against such

dther party hereto on account thereof, and the Railroad

. Barty hereto responsible and liable therefor shall in the

’ event of such action, upon notice thereof being given to it

Qy the other Railrocad Party hereto, defend such action f[ree

of cost, charge, and expensc to such party.

TOTRL P.12
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Section 9 - RENDITION AND PAYMENT OF BILLS.

Bills' rencered hereunder shall be paid within sixty
days after receipt thercofl. As betwceon the Railroad Parties
hereto, payment of bills shall not be Jelayed for errors but
bills shall be paid as rcndercd notwithstanding any error
: of ordinary character liable to occur in railroad accounts,
the necessary corrections to be made in subsequent bills;
provided that no exception to any bill shall be honored,
recognized or cc'sidered if filed after the expiration of
two years from the last day of the calendar month during which
the bill is rendered, and no bill, except settlements re-
lating to liability, shall be rendered later than two years
‘after the last day of the calendar month in which the expense
covered thereby is incurred.

With respect to rendition and exchange of billing
between said Railroad Parties, billing party may

{a) add to labor and material costs and deduct from
credits for material released percentages and charges
prescribed by the General Managers' Association of
Chicago, Illinois (or any successor association),
which arc in effect at the time such iabor and material
is used, and

(b} charge for use of couipment used in the work at rates
fixed by the General Managers® Association of Chicago,
Illinois (or any successor asscciation), which are in

i effect at the time such equipment is used, providing

if no rate has been fixed by said Association then

i the billing party may charge for use of such equipment

i at its Rental of Zguipment Ratcs then in effect.

It is fuxther understood and agrecd between all of
the parties hereto that payroll taxes, salcs taxes, use tavos
and other similar taxes paid by the billing party hereunder
shall be billable on the samc bhasis as the labcr or material
expenses to which they pertain.

[4

Section 10 - CLASSIFICATION OF EMPLOYEES AND EQUIPMENT.

"For the purpose of allocating liabiiity hereunder
between said Railroad Parties, it is understood and agre<d by
and between them that

(a) all employees and any engine, machinery, eguipment,

! tools or other property cf either of said Railroad
Parties, while engaged in or incident o the con-
struction, mazintenance, repair or renewal of its
exclusive ownership in said Joint Industry Trackage

or the making of additions or betterments or ex-

i tencions thereto or changes therein, or while enroute
thereto or returning therefrom, shall be deemed to

be the sole emplovees ané solz equiprent, respectively,
of such party, and
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(b) employees, engines, and cars of each of the Railrcad
Parties hereto engaged in such party's exclusive
switching service shall be decmed to ba the sole
employees, engines, and cars, respectively, of such

{ party, and

{c} all wrecking trains of either Railroad Party hereto,
including the equipment thereof, used in clearing up
derailments on the Joirt Industry Trackage, as well
as persons opecrating the same or assigned thereto,
shall, while so c¢ngaged or while enroute thereto or
returning therefrom, be deemed the solea eguipment and
sole ewployees of the Railroad Partv hercto respons--
ible under Secticn 11 nereof for lass or damage
growing out of the accidents in connection with which
said wrecking trains are provided. The expense
resulting from anv accident which occurs in connecticn
with the picXing up uf a derailment shall bz treated
as an expense of the derailment heing picked up and
borre by the Railroad Party hereto respensible under
the provisions of Section 11 hereof for said derail-
ment, and shall not be treated as 2 scparate liability
for loss, damacge, irnjury or death under the pro-
visions of Scction 11 hercof,

Section 11 ~ LIABILITY - ALLOCATION OF

As betweeh ail of the parties nereto, it is understood
and agrecd that the Industry assumes all responsibility for
and agrees to indemnify cacn of the Railroaé Parties hareto
acainst loss or dawage to property cf the Industry or to
property upon its premises, recardless of the necligence cf
bither of the Raiiroad Parcies hercio, arising from fire
caused by locomotives opzraved by either of the Railroad
Parties on said Jeint Indusiry Trackage or any portion therecof
or in its vicinity for the purpoge of serving the Industry,
except to the premises of the Railroad Parties nereto and ro
their rollino stock or <he rolling stock of orhers and <o
shipments in the coursc of Lransportatien. industry further
agrees to indcmnify and hold hasmless Raiiroad Parties hercto
for loss, damage or injury from any act or omission of In-
dustry, its employces or aqenis, to the person or properly
of the parties hereto anl! their emplovees, and to the person
orx property of any other person or corporation while on or
about said Joint Industry Trackage; ang if any claim or
fiability other thnan from fire shall arise from the joint or
Foncurring negligence or two or more of the perties hereto
Ft shall be berne by them jointly and equally.

L As between the Pailroad Parties her=zto, it is under-
Stood and agreed that the cost and expense of any liability
for injury to cr death of persons vhomscever and for loss of
br damage to propercty whatsoever in comicction wilth the
operation, maintenance, repair, and rerewal of the Joint
Industry Trackage and in connection with the construction or
installation of adZitions and bettermente to or extensions or
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|improvements ir the samc or in connection with the use of or
‘operaticn ovkr and upon the same by the Railroad Parties
ihereto, as ccontemplated in this contrect, that is not porne
by Industry pursuant to Sccticn 5 hereof or to the first
paragraph of this Section 11, shall, except as otherwise
*provided, be fixed between the Railroad Parties hereto as
follows:

When due to

(a} the acts or omissions of either Railroad.Party hereto
or of jts officers, agcnts ox elmployees; or to

(b) defects c¢f any kind in the separate equipment or
i : facilities of either Railroad Party hereto,

‘shall ke borne solely by such party;

when due to

’ {(c) the concurring acts or omissions of both Railroad Parties
hereto, their cfficers, agents or employees; or to

(d}) defects of any kind in the separate eguipment or
facilities of both Railroad Parties hereto; or to

(e) any other cause whatsocever

shall be borne

(1) solely by each Railroad Party as to its own propeity

f ard to preoperty in its custady or control and as to

its own employees, passergers, and patrons, and all
others on its trains, enyires or cars or in, on or
about the Joint Trackage in the transaction of Lbusiness
with it; and

(2) jointly and equally by said Railrcad Parties as to
thirxd persons and their property and said Industry
Trackage: eoxcept that in cases of accidents in which

| the trains, ergines, cars and/or sole emnloyees of

] only one of the Railroad Parties hereto are concerned,

1

|

|

then the liability for the resulting injury, death,
loss or damage shall, as to such persons and property,
ba borne solely by the Railroad Party hereto whose

_ trains, engines, cars or sole employees wexe involved
! Oor concexned.

Section 12 - MANNER OF SETTLING_LOSS AND DAMAGE CLAIMS.

! (a} Anything hereinabove to the contrary notwithstanding,

N6 party hereto shall have any claim against any other party

hereto icr loss and damage of any kind cavsed by or resulting
from interruption or delay to its business.

(b) Each party hercto covensnts and agrees with each of
the other parties hereco that it will pay for all loss uand
damage, th2 risk of which it has herein assamed, the judgmeornc

of any court to tha contrary notwithsranding, and will forevar
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indemnify and save harmless tnhe other parties hereto, and
their successors and assigns, from and against all liability
land a1l claim therefor, or by reason thereof, and will pay,
lsatisfy, and discharge all judgments that may be rendered

by reason thereof and all costs, charges, and expenses in-
cident thereto.

! (c) In the event more than one party hereto shall be
1iable hereunder for any claim, demand, suit or cause of action
arising under Section 11 hereof and the same shall be com-
promised oxr settled by a voluntary payment of money or other
valuable consideration by any other party or parties jointly
liable therefor hereunder, release from liability shall be
taken to and in the names of all parties hereto which are
Piable hereunder. No party hereto, however, shall make any
such compromise or settlemcnt in excess of the sun of Five
Thousand Dollars ($5,000.C00) without the authoricy of the
ptner parties hereto which may e involved hereunder, but any
settlcment made by any party hereto in consideration of said
sum or a less sum shall be binding n:pon the other parties
nereto,

l (d) In case a2 suit or suits shall be ccmmenced against
hny party hereto for or on account of loss and demagz for
khich any other party or partics hereto are jointly or is
solely liakle under the tcrms of this agreem2nt, the party
hereto so sued shall give to such other party or parties horato
-potice in writing of the pendency of such suit and therzuron,
if the party against which suit was brought is not jointly

iakle, such other party or parties heretc shall assume the

efense of such suit and save and hold the party herete so

ued harmless from all loss, cost, and expense by reason
thereof.

(e} None of the parties hereto shall be concluded by any
judgment against any other party or parties hereto unlecss it
has had reasonable notice requiring it to cefend or participate
gin defense anc reasonable cpportunity to make such a defernse,
When such notice and opportunity shall have b-oen given the
party or parties hereto so notified shall be ccncluded by the
judgrent as to all matters which could have been litigated
in such suit.

‘ -

i (f) Reports of ali injuries to or death of personc aad
10ss or destruction of or damage to progerty shall be madc in
fFriplicate form and a copy thereof furnished to cach of the
?arties hereto.

l (g) All claims and demands arising hereunder for injuries
o or deaths of employees or for loss or destrcction of or
amage to property of any of the parties hereto, shall bpe
investigated by the party hereto whose employee is injured
or whose property is damaged, but in the event employees of
more than one of the parties herelto are injured, or the
properties of more than one of the parties hereto are damaged,
the representzatives of the parties involved who handle such
claims shall agree among themselves as to which one or more

of them shall make the investigation; and such reorasentatives
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shall determine from time to time which one or more of- the

arties hereto shal: investigate all other clains or demands
rising hereunder fcr loss and ceamage,

@9

Section 13 - DEFAULTS AND PENALTIES THEREFOR.

{a) f any of the parties heretc shall make default in any
f the payments reguired of it to be made, or shall fajil to
aithfully perform any of the coveranis herein required of it
o ke performed, then and in such case and if such default or
failure shall continue for a period of tnirty (39) days after
it shall have received a written notice thereof, the party
giving such notice may theraupon declare this agreemxent
‘terminated as to the party in default and exclude such party
from the use and enioymeni of the rights and privileges herein
lgranted to it by the party giving such notice. In such event
| the party s¢ excluded frem the use and enjoyment of said
!rights and privileges shzll have no claim or demand ugcn any
lof the other parties hereto by suit at law or otherwise on
|

¢ mO

account of suchk exclusion.

(b} Any party hereto nay waive any such gefault or failure,
|brt no action by it in waivirg such a édefault or failure shall
extend to or be taken to affect any subsequent defaults or
failures or inmpair its rights resulting therefrom,

t {c) The termination of this agreement shall not oneraze
'to relieve any party hereto of or from any of its cr theirx
“.obligations incurred under tne provisisns of this acreement,
‘or arising out cf any transacztion ocourring under tite same
jPrior to the date of such termination.

. (d) Kothinyg in titis section ¢entained shall e construed
las permitiing any party hereto tc terminate this agrecment
with respect to any other parcy wnen the fact of such default
shall be in dispute or when such default shall L2 thas subject
lof arbitration or litigat:ion, actucl or proposed.

Section 14 - ARBITRATION,

{a) If at any time a dispute shall arise betyeen any of
tthe parties hereto touching the construction of any part of
!this contract or concerning the busincss or the manncr of
‘transacting business carried on under the prcvisions hereof
lor concerning the observance or performance of any condition
herein contained or the rignts or obligations of any party
lunder or arising from this contract, such dispute.shall ke
lsubmitted to arbitration as hereinafter provided.

]
i (b) Such dispute shall be submitted to a single arbitrator
:Lf the parties in disgute are able to agree upon such single
‘arbitrator within ten (10) days after the party desiring
‘such arpitration shall notify in writing the other parsy or
Parcties to such dispute.

{c) If such singlic arbitrator conot be agrecd upon befcere
the expiration of such period of +orn (1) Zays and Lut two

of the parties hereto are zartics to the zrbitration, such
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arbltratzon shall be had beforec a board of three competent,
dlSlnterested persons to be named as follows: The party
desiring such arbitration shall select its arbitrator and
give notice thereof tc the other party, and if such party
shall fail to name an arbitrator within twenty (20) days
after notice as aforesaid has keen so given, the arbitrator
named by the party giving such notice may and shall name and
‘appoint an arbitrator for and on behalf of the varty so in
default and the arbitrator so named and appointed shall have
the same power and authority as if he had been chosen by the
party so in default. If the two arbitrators thus chosen shall
£ail to select a third arbitrator within twenty (20) davs
after the selecticn of the second arbitrator as aforesaid,
such third arbitrator may be avpointed upon twenty (20) days‘
otice by either of the parties o such arbitration to the
bther party thereto of its intention to make application
Fherefor, by any Judge of the United States District Court
for the time being of the district and circuit in which
eokuk, Iowa is situated, who shall be senior in servicea
gnd willing to act.
} {(d) The singlc arbitrator or the board of arbitrators, as
the case wmay be, shall as soon as possible after their
selection meet to hear and decide the guestion or gucstions
subimitted to chem, and shall give to each party to such
rbitration tea (10) days’ notice of the time and place of
isuch meeting. After hearing the parties to such arbitration

land taking such testimony or making such investigaticn as

they may deem nccessary, they shall make in writing their
ward upon the questicn or questions so submitzed to them
and shall serve a copy of such award upon the parties to such
2rbitration, and the awvard of such single arbitrator or of
b majority of said board of arbitrators, as the case may be,
lshall be finral anc¢ binding upon the parties tc such
arbitration, and they shall immediately make such changes in
the conduct of thelr tusiness or such payment or restitution
Bs in and by such award may b¢ required of them, The award
made in any arbitration proceedings under this agreement
shall be absolutely final and binding upon the narties to
such arbitration and they shall abide thereby arnd perform
the conditions thereof as if the same were made a part of
this agreenept

{e) The books and vepers of each party to such arbitration
so far as they may relate to the natters submicted tu
arbitraction shall be open to the examination of the arbitrator
or arbitrators. FEach party to the arbitration chall be re-
sponsible for ths compensation of the arbitrator zcting on
its behaif and compsrsation of tho additional a- '1tr ator or
brbitrators shall be fivided ejually bectween, and paid by,
the parties interested in such arbitration. Unzil the
arbitrator or arbitrators shall maXe their award the business,
settlements, and cayments to be itransacted and xade under
<his agreement shall continue to be transacted wid made in
the =same manner and form e¢xisting prior to the -~ise of such
disnuie,
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(£) If the questiorn at issuve affects more than two of the
parties hereto, the reguired notice of a demand for
arbpitrationr shall e given tc each partv interested and each
party, except in the tases covered by the next paragyraph of
this Section 15, sha.l within twenty (20) days thereafter
name an arbitrator naving the cualifications hereinbefore
stated; otherwise the said artitrator shall be apocinted by
the Judge as aforesaid. The arbitrators so chosen, if an
even number, shall select one, if an odd number, two
additional arbitrators havirg the gualifications before
stated tc complcte the board. Should they fail to agyree
upon such additional arbitrators the same shall be appointed
by the Judge as aforesaid. Such board shall proceed in the
nanner as if but ifwec parties were interested and its award
or ‘an awaxd of a majority thereof shall be £inal, binding
and conclusive upon the parties interested in such arbitra-
tion.

{g) If the question at issue affects all of the parties
hereto, and two of said parties are making the same conten-—
tion and are on he same side of the guestion at issue they
shall be considered as one party and shall have the righs
to appoint but one arbitrator.

(h) If any party shall refuse to perxform any award the
adverse party or parties may enforce the same by apt proceeg-
ings in any court of law or equity,

‘$Section 15 - NOTICES.

Any rotice hercin provided for shall be in writing
and shall be given by serviig of the seame upon ihe executive
officer designated by any of the partiies hereto for such
purposc,

Section 16 - SUCCESSORS AND ASSIGHS.

‘ The rights, covenants, angd agreements herswith set
forth shall attach to and run with the lands and prowerties
of the parties hereto that are involveg herein and shall
inure to the benefit of and be binding upcon the partics
heretd, their respective sucCessors, dgrantecs, lessees, and
assigns; provided, however, that no party hereto shall
assign this agreement or any interest herein, nor vermitr the
rights or privileges herein granted tc it, or any of then,
to be used for the benefit or accommodation of any other
person, corporation or railroad without the previous written
consent of the other parties hereto,

Whenever reference is made herein to The Hubinger
Company, the same shali also be deemed to include any successors
and/or assigns of sa2id Company.

Section 17 - PROVISIONS ARE SEVERAL; LIABILITY FOR DEFAULYT.

It is expressly understood and acreed tnat all of the
covenants and agreements tO be performed by the partics
hereto under this agreement ars several and not joirst nor
Joint and scveral, and irn no avent shall any party hereto
be liable for a default of anv other 2artv hereto.



S

G2-23~1996 US:48PM  FROM  KEA, CROSS 2 AUCHINCLOSS T0 » 13996971677 P.@9
) ) -13~ . . ..

Section 18 - AGREEMENT TO BE CONSTRUED LIBERALLY~-NOT FOR THE
BENEFIT OF THIRD PARTY,

This agreement shell ke construed liberally so as to
.secure to each party hereto all the rights, privileges, and
'benefits herein provided or manifestly intendad. This
ragreement and cach and every prcvision hereof is for the
‘exclusive benefit of the parties hereto and not for the
benefit of any third party.

None o the parties hereto shall be required to keep
‘this agreement in effect if prevented from doing so by
:strikes, riots, civil commotions or other causes beyond its
*nonbrol, or if saié Joint Industry Trackage or any portion
ithereof is made unserviceable by floods, high water or other
;uamage by the elements, an Act of God or by acts of militaxy
:aggression by third persons or other governments,

Sectxon 19 - EFFECTIVE DATE - TERM,

¢

This agreement shall become effective as of the date
Elrst herein written and shall remain in £ull force and
/'pffect until terminated by any of the parties heretc cr not
‘less than three moaths' written notice to ths other warties
‘hereto,

iSection 20 - SECTION HBEADINGS.

’. All section headings are inserted for convenience only
and shall not affect any construction oxr interprotation of
this agreement.

. IN WITNESE WHIRECP, the parties hereto have executed
this agreemant in crzpllcacc as of the day and year first
above written,

BURLINGTON NORTHERI INC.

R

L. I
By N A ST \ W

EINIOR Vics President.w=mii-vne _\'\{;

WILLIAM M. GIBBONS, Trustee of the Property of . &

f’u e CAICAGO, ROCK ISLAND AND PACIFIC RAILROAD COMPAN '3

/’// - Debtoxr
T [\) RN

JSB’ ctant Secreta ry onFrec¥ =
Ma'\597 Pe'?’" a L ] : .
THE HUBINGER CO!PARNY

¥ IR Lhoect PE ernes

Brsc kensick
Secretary

N\
A

[T
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COPY

This SUPPLEMENTAL AGREEMENT made this _L‘jd-;y of % 1998,
between BURLINGTON NORTHERN RAILROAD COMPANY, a Delaw corporation,
hereinafter called "Burlington", KEOKUK JUNCTION RAILWAY, an lowa corporation,
hercinafter called "KJR" and ROQUETTE AMERICA, INC., hereinafter called
"INDUSTRY". Said Burlington and said KJR shall sometimes hereinafter be referred to
collectively as "Railroad Parties, and either of them shall sometimes be referred to as

"Rallroad Party™.
WITNESSETH:

WHEREAS, Burlington (as successor to Burlington Northern Inc.), KIR (as
successor to Chicsgo Rock Island And Pacific Railrosd Company) and Industry (as
successor to The Hubinger Company) are parties to an sgreefnent dated November 1,
1977 "Original Agreement” (BN9833), which principally deals with ownership,
maintenance, operation and uss of certain trackage adjacent to and serving the Industry's
plant facilitles ( sometimes hereingfter referred to as "Plant” in the city of Keokuk,
lows;

“WHEREAS, Changes to certain Plant trgok and Raflroad Parties track have
become necessary in connection with Industry's flood control project, the "Project™;

WHEREAS, The parties hereto deszire to setforth herein the post Project
ownership, maintenance and operation of the trackage adjucent to and serving the Plant;

NOW, mnéronz, in congideration of the covensnts and oconditions
haersinafter set forth, it is mutually agreed by and between the parties hereto as follows:

1.  Attached hereto, marked exhibit "A", and made part hereof is print dated
June 28, 1998, which shall substitute the Track Plan made part of the Original
Agreement, upon which is shown in dashed black lines, trackage owned by KJR, dotted
black lines, trackage owned by Burlington, diagonal dashed lines, trackage owned by
Industry, to be used by Rallroad Parties in serving said Plant. Said trackage shall
sometimes hereinafter be referred to respectively as "KJR Trackage" and "Industry
Trackage”. All of said trackage shall sometimes hereinafter be referred to aollectively
as "Joint Trackage”.

2. The parties hersto entered (nto a letter of undecstanding "Letter of
Understanding”, dated January 11, 1998, covering exchange of property, track changes,
maintenance and other matters. If any conflict between the Letter of Understanding
and this Supplemental Agresment shall arise, the provisions of this Supplemental
Agreament shall prevail.

3. The Rallroad Parties shall continue to maintain access to all Industry
fagilities that existed prior to the Project. Burlington shall not have the right to
access Industry’s High Fructose Facility via the KJR Trackage.

4. The Railroad Partles shall have access to any new Industry facilities that may
in the future become located along the Industry Trackage.

5. Burlington will continue to maintain the existing dlamond, as shown at point
"A" on exhibit "AY, st Burlington expense. If BN fails to maintain the diamond,
KJR may upon giving Burlington thirty (30) days written notice maintain the
dismond at Burlington's expense.




*

6.  Burlington's access to its Moar Line shall be from the new crossover opposite
the Burlington's Yard Office, thence over KJR Trackage that includes seven
switches. As consideration for Burlington's use of KJR track and switches,
Burlington will pay to EJR the following sums annually: ONE THOUSAND FIFTY
DOLLARS AND NO CENTS ($1,050.00), representing one half (1/2) of THREE
HUNDRED DOLLARS AND NO CENTS ($300.00) per switch, commencing in 1998,
thia rate of $1,050 per annum shall be considered the "Base Rate”. The Base Rate
shall be subject to annual adjustments, beginning July 1, 1996, in the following
manners Sevanty percent (70%) of such Base Rate ($735.00), representing
maintenance and operating sxpense and depreciation, shall be increased or
decreased based on the relationship of the Assoclation of American Railroads (or
tuccessor organization) Railroad Cost Recovery Index, West District (material
prices, wage rates and supplements combined, excluding fuel) for the year 1994 as
compared with such similar Index for each subsequent year, but in no event shall
the adjusted monthiy rate be less than said Base Rate. The balance of the rate
(30%) representing interest rental and taxes shail be fixed.”

1. Any party hereto may assign any receivables due them under the Original
Agreement, as supplemented, provided, however, such assignments shall not relieve
the assignor of any rights or obligations under the Original Agreement, as
supplemented.

§. Other than as specillcally modified herein the Original Agreement, as
supplemented shall remain in full force and elfect.

3.  This Supplemental Agreement shall take effect upon the day the industry
Project is completed and the Rallroads first commence operation over the Joint
Trackage and shall- remain in effect concurrent with the term of the Original
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Supplemental

Agreement to be executed in duplicate as of the date and year first hereinabove written.

BURLINGTON NORTHERN RAILROAD COMPANY
By

Title

KEOKUK JUNCTION RAILROAD COMPANY
By,

.
tiee_ Y Pl A

ROQUETTE AMERICA, INC.
ay_Okehut ’%L
tite_Paadank
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Keokuk Junction Railway

1318 SOUTH JOHANSON ROAD * PEORIA, ILLINOIS 61607 ¢ (309) 697-1400

May 1, 1996

Mr. Douglas J. Babb,

Senior Vice President and Chief of Staff
Burlington Northern Railroad

777 Main Street

Fort Worth, Texas 76102

RE: Crossing/Switching Agreement at Keokuk, Iowa

Dear Mr. Babb:

Keokuk Junction Railway Co. ("KJRY"), as successor to the
Chicago, Rock Island & Pacific Railroad Company ("CRI&P"), hereby
gives notice, pursuant to Section 19 of the Agreement dated
November 1, 1977 between CRI&P, Burlington Northern, Inc. (of which
Burlington Northern Railroad Company is successor) and The Hubinger
Company (of which Roquette America, Inc. is successor), and
pursuant to Section 9 of the Supplemental Agreement between the
parties cdated September 1, 1995, that KJRY is exercising its right
to terminate the Agreement as to the crossings serving Roquette
America, Inc., effective Auqust 1, 1996.

This does not effect the crossing which the BN uses to access
the "Moocar Line" (as agreed to in the Crossing Agreement dated
March 13, 1996).

JRY feels that, given the competitive changes wrought by the
BN-ATSF merger, the current crossing/switching agreement at Keokuk
is inequitable to KJRY.

We are willing to meet with you in Keokuk, or wherever else is
convenient to do so, to discuss future operations at Keokuk. We
are hopeful that a new arrangement, which is fair and beneficial to
both KJRY and BN can be worked out.

Guy L. Brenkman,

President. -

Sincerely yours,

cc: Roquette America, Inc.
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Exhibit 8

Description of KJRY Crossing
Roquette Track
KJRY Track
BNSF Track

Roquette Crossover

Keokuk
Facility

BNSF Yard
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